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(b) Whether or not a particular de-
scription, representation, illustration,
or other statement involving a mate-
rial fact is misleading depends on eval-
uation of the context in which it is
made. In considering whether a par-
ticular statement involving a material
fact is or might be misleading, weight
should be given to all pertinent factors,
including, but not limited to, those
listed below.

(1) A Statement could be misleading
because of:

(i) Other statements being made in
connection with the offer of sale or sale
of the securities in question;

(ii) The absence of explanations,
qualifications, limitations or other
statements necessary or appropriate to
make such statement not misleading;
or

(iii) General economic or financial
conditions or circumstances.

(2) Representations about past or fu-
ture investment performance could be
misleading because of statements or
omissions made involving a material
fact, including situations where:

(i) Portrayals of past income, gain, or
growth of assets convey an impression
of the net investment results achieved
by an actual or hypothetical invest-
ment which would not be justified
under the circumstances; and

(ii) Representations, whether express
or implied, about future investment
performance, including:

(A) Representations, as to security of
capital, possible future gains or in-
come, or expenses associated with an
investment;

(B) Representations implying that fu-
ture gain or income may be inferred
from or predicted based on past invest-
ment performance; or

(C) Portrayals of past performance,
made in a manner which would imply
that gains or income realized in the
past would be repeated in the future.

(3) A statement involving a material
fact about the characteristics or at-
tributes of an investment company
could be misleading because of:

(i) Statements about possible bene-
fits connected with or resulting from
services to be provided or methods of
operation which do not give equal
prominence to discussion of any risks
or limitations associated therewith;
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(ii) Exaggerated or unsubstantiated
claims about management skill or
techniques, characteristics of the in-
vestment company or an investment in
securities issued by such company,
services, security of investment or
funds, effects of government super-
vision, or other attributes; and

(iii) Unwarranted or incompletely ex-
plained comparisons to other invest-
ment vehicles or to indexes.

(c) For purposes of this section, the
term sales literature shall be deemed to
include any communication (whether
in writing, by radio, or by television)
used by any person to offer to sell or
induce the sale of securities of any in-
vestment company. Communications
between issuers, underwriters and deal-
ers are included in this definition of
sales literature if such communica-
tions, or the information contained
therein, can be reasonably expected to
be communicated to prospective inves-
tors in the offer or sale of securities or
are designed to be employed in either
written or oral form in the offer or sale
of securities.

(Sec. 38(a) (15 U.S.C. 80a-37(a)); sec. 19(a) (15
U.S.C. 77s(a)); secs. 10(b) and 23(a) (15 U.S.C.
78j(b) and 78w(a)))

[44 FR 64072, Nov. 6, 1979]

§230.157 Small entities for purposes of
the Regulatory Flexibility Act.

For purposes of Commission rule-
making in accordance with the provi-
sions of Chapter Six of the Administra-
tive Procedure Act (5 U.S.C. 601 et seq.),
and unless otherwise defined for pur-
poses of a particular rulemaking pro-
ceeding, the term small business or small
organization shall:

(@) When used with reference to an
issuer, other than an investment com-
pany, for purposes of the Securities Act
of 1933, mean an issuer whose total as-
sets on the last day of its most recent
fiscal year were $5 million or less and
that is engaged or proposing to engage
in small business financing. An issuer
is considered to be engaged or propos-
ing to engage in small business financ-
ing under this section if it is conduct-
ing or proposes to conduct an offering
of securities which does not exceed the
dollar limitation prescribed by section
3(b) of the Securities Act.
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(b) When used with reference to an
investment company that is an issuer
for purposes of the Securities Act of
1933, mean an investment company
with net assets of $50 million or less as
of the end of its most recent fiscal
year.

[47 FR 5221, Feb. 4, 1982, as amended at 51 FR
25362, July 14, 1986]

§230.158 Definitions of certain terms

in the last paragraph of section
11(a).
(@) An ‘‘earning statement’” made

generally available to securityholders
of the registrant pursuant to the last
paragraph of section 11(a) of the Act
shall be sufficient for the purposes of
such paragraph if:

(1) There is included the information
required for statements of income con-
tained either:

(1) In Item 8 of Form 10-K and Form
10-KSB (§249.310 of this chapter), part I,
Item 1 of Form 10-Q and Form 10-QSB
(8249.308a of this chapter), or rule l4a-
3(b) (§240.14a-3(b) of this chapter) under
the Securities Exchange Act of 1934;

(i) In Item 17 of Form 20-F (§249.220f
of this chapter), if appropriate; or

(iii) In Form 40-F (8249.240f of this
chapter); and

(2) The information specified in the
last paragraph of section 11(a) is con-
tained in one report or any combina-
tion of reports either:

(i) On Form 10-K and Form 10-KSB,
Form 10-Q and Form 10-QSB, Form 8-K
(8249.308 of this chapter), or in the an-
nual report to securityholders pursu-
ant to rule 14a-3 under the Securities
Exchange Act of 1934; or

(if) On Form 20-F, Form 40-F or
Form 6-K (§249.306 of this chapter).

A subsidiary issuing debt securities
guaranteed by its parent will be
deemed to have met the requirements
of this paragraph if the parent’s in-
come statements satisfy the criteria of
this paragraph and information re-
specting the subsidiary is included to
the same extent as was presented in
the registration statement. An ‘“‘earn-
ing statement’” not meeting the re-
quirements of this paragraph may oth-
erwise be sufficient for purposes of the
last paragraph of section 11(a).

(b) For purposes of the last paragraph
of section 11l(a) only, the ‘‘earning
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statement’’ contemplated by paragraph
(a) of this section shall be deemed to be
“made generally available to its
securityholders” if the registrant:

(1) Is required to file reports pursu-
ant to section 13 or 15(d) of the Securi-
ties Exchange Act of 1934 and

(2) Has filed its report or reports on
Form 10-K and Form 10-KSB, Form 10-
Q and Form 10-QSB, Form 8-K, Form
20-F, Form 40-F, or Form 6-K, or has
supplied to the Commission copies of
the annual report sent to
securityholders pursuant to rule l4a-
3(c), containing such information.

A registrant may use other methods to
make an earning statement ‘‘generally
available to its securityholders” for
purposes of the last paragraph of sec-
tion 11(a).

(c) For purposes of the last paragraph
of section 11(a) only, the effective date
of the registration statement is deemed to
be the date of the latest to occur of (1)
the effective date of the registration
statement: (2) the effective date of the
last post-effective amendment to the
registration statement, next preceding
a particular sale by the registrant of
registered securities to the public filed
for purposes of (i) including any pro-
spectus required by section 10(a)(3) of
the Act, (ii) reflecting in the prospec-
tus any facts or events arising after
the effective date of the registration
statement (or the most recent post-ef-
fective amendment thereof) which, in-
dividually or in the aggregate, rep-
resent a fundamental change in the in-
formation set forth in the registration
statement, or (iii) including any mate-
rial information with respect to the
plan or distribution not previously dis-
closed in this registration statement or
any material change to such informa-
tion in the registration statement, or
(3) the date of filing of the last report
of the registrant incorporated by ref-
erence into the prospectus, and relied
upon in lieu of filing a post-effective
amendment for purposes of paragraphs
(©)(2) (i) and (ii) of this rule, next pre-
ceding a particular sale by the reg-
istrant of registered securities to the
public.

(d) If an earnings statement was
made available by ‘“other methods™
than those specified in paragraphs (a)
and (b) of this section, the earnings
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